738 N.J.

the preliminary restraints. One judge of the
Appellate Division dissented. We stayed the
injunction pending disposition of this appeal.
We now dissolve the preliminary injunction
primarily for the reasons stated in the opin-
ion of the dissenting member of the Appel-
late Division. The dissent reasoned:
The core issue is whether a landlord may
specify the insurance companies acceptable
to him, when the tenants are required by
their leases to provide insurance that
names the landlord as an additional in-
sured. I do not believe that preliminary
restraints should have issued because (1)
plaintiff has not established a likelihood of
success on that issue; (2) if plaintiff ulti-
mately prevails, money damages would be
adequate.
Those equitable principles of law relating to
preliminary relief are firmly established by
Crowe v. De Gioig, 90 N.J. 126, 132-34, 447
A.2d 173 (1982).

[2] Because of the disposition that we
make, we need not address the second basis
for the dissent, that restraining the dissemi-
nation of the letter effects an unlawful re-
straint on speech. Considerable debate
surrounds the subject of the constitutional
protection to be afforded to commercial
speech. See O. Lee Reed, Is Commercial
Speech Really Less Valuable Than Political
Speech? On Replacing Values and Catego-
ries tn First Amendment Jurisprudence, 34
Am. Bus. LJ. 1 (1996). 1t is true that
“‘[clommercial speech’ receives much nar-
rower First Amendment protection than
other speech,” and that the First Amend-
ment “does not protect deceptive or mis-
leading commercial speech.” Semco, Inc. v.
Amcast, Inc, 52 F.3d 108, 111 (6th Cir.
1995). But it is error to assume that com-
mercial speech is not entitled to First
Amendment protection or that it is without
value in the marketplace of ideas. Bigelow
v. Virginia, 421 U.S. 809, 826, 95 S.Ct
2222, 2234, 44 L.Ed.2d 600, 614 (1975).

'The commercial marketplace, like other

spheres of our social and cultural life, pro-

vides a forum where ideas and information
flourish. Some of the ideas and
_]_'3_411nfonnation are vital, some of slight
worth. But the general rule is that the
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speaker and the audience, not the govern-

ment, assess the value of the information

presented.
[Edenfield v. Fane, 507 U.S. 761, 767,
113 S.Ct. 1792, 1798, 123 L. Ed.2d 543,
552 (1993).]

It suffices to observe that courts should
not lightly restrain the dissemination among
business associates of information about
products and services. We expect that the
parties to the leases (the doctors and Profe-
ta) can work out any problems concerning
coverage under the leases. We were in-
formed at oral argument that Profeta had
not sought to terminate any tenancies. The
preliminary injunction issued by the Law
Division on May 24, 1996 is dissolved. The
matter is remanded to the Law Division for
further proceedings.

For remandment—Chief Justice PORITZ
and Justices HANDLER, POLLOCK,
O’'HERN, GARIBALDI, STEIN and
COLEMAN-—T.

Opposed—None.
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mobile insurance policy brought suit against
_|3#New Jarsey driver and automobile owner
for injuries sustained in New Jersey acci-
dent. The Superior Court, Law Division,
Somerset County, upheld constitutionality of
“deemer” statute and granted summary
judgment to defendants under statute based
on nonresident’s failure to meet “verbal
threshold,” and nonresident appealed. The
Superior Court, Appellate Division, 287
N.J.Supe=. 870, 671 A.2d 163, reversed and
remanded, finding that deemer statute was
inadvertently overbroad and did not bar
claim for noneconomic losses by nonresident
motorist insured by nonresident automobile
insurer l'eensed to do business in state, if
motorist chose level of coverage comparable
to “no threshold” option provided by in-state
automobile insurers. Both sides and State of
New Jersey petitioned for certification. The
Supreme Court, Stein, J., beld that: (1) legis-
lature expressly intended deemer statute to
impose verbal threshold on all out-of-state
insureds who sustain automobile accident in-
juries in New Jersey and whose policies were
issued by insurers authorized to transact
business in New Jersey; (2) deemer statute
dces not violate equal protection clause of
either Urited States of New Jersey Constitu-
tions; and (8) determination that medical ex-
pert’s reports, and their finding of muscle
spasms, did not offer adequate evidence to
overcome verbal threshold would not be dis-
turbed.

Judgment of Appellate Division re-
versed.

1. Automobiles €=251.13

Legislature expressly intended that
deemer statute, as amended, would impose
verbal tkreshold on all out—of-state insureds
who sustain automobile accident injuries in
New Jersey and whose policies were issued
by insursrs authorized to transact business
in New Jersey; such result was clearly Legis-
lature’s intent, even with respect to out—of-
state insureds who elected full tort option in
their home states and who thus otherwise
might have had broader tort rights, and even
though deemer statute did not impose verbal
threshold on out—of-state insureds whose in-
surersss were not authorized to do business
in New Jersey. N.J.S.A. 17:28-14.

2. Automobiles ¢251.12
Constitutional Law ¢=245(2)

Deemer statute, which deems New Jer-
sey’s “verbal threshold” to apply to policies
of out—of-state residents using their antomo-
biles in. New Jersey if their insurers are
authorized to do business in New. Jersey,
does not violate equal protection under either
state or federal constitutions; legislative deci-
sion to impose verbal threshold on class of
nonresident insureds whese insurers are au-
thorized to do business in New Jersey, in
recognition of substantial benefits conferred
on those insureds by deemer statute, is ra-
tional and intelligible legislative classification.
U.S.C.A. Const.Amend. 14; N.J.S.A. Const.
Art. 1, pars. 1, 5; N.J.S.A. 17:28-1.4.

3. Constitutional Law ¢211(3), 213.1(2)

Statute does not violate Equal Protec-
tion Clause merely because in practice it may
result in some inequality; if statutory distine-
tion has some reasonable basis, state does
not violate Equal Protection Clause “merely
because the classifications made by its laws
are imperfect.” U.S.C.A. Const.Amend. 14.

4, Automobiles ¢=251.19

Evidence supported determination that
accident victim’s medical reports finding that
victim suffered from musecle spasms as result
of accident did not offer adequate objective,
credible evidence to overcome verbal thresh-
old and permit suit against other driver and
automobile owner. N.J.S.A. 39:6A-8, subd.
a.

Karen L. Suter, Deputy Attorney General,
for intervenor-appellant and cross-respon-
dent, Attorney General of New Jersey (Peter
G. Verniero, Attorney General, attorney; Jo-
seph L. Yannotti, Assistant Attorney Gener-
al, of counsel; Carla D. Williams, Deputy
Attorney General, on the briefs).

_JsuMichael D. Blythe, Morristown, for ap-
pellants and cross-respondents Ronald A.
DeVilla and Romeo A. DeVilla (Michael D.
Blythe & Associates, attorneys; Lisa A. Mil-
ler, Trenton, on the briefs).

Eugene M. Purcell, Bedminster, for re-
spondents and cross-appellants Louis Scott
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Whitaker and Laura Whitaker, ete. (Purcell,
Ries, Shannon, Muleahy & O’Neill, attorneys;
Mr. Purcell and Kathleen J. Devlin, New
Brunswick, on the briefs).

Thomas P. Weidner, Princeton, for amicus
curiae, State Farm Indemnity Company (Ja-
mieson, Moore, Peskin & Spicer, attorneys;
Mr. Weidner and Ross A. Lewin, of counsel;
Mr. Weidner, Ross A. Lewin and Michael G.
Petrone, on the brief).

The opinion of the Court was delivered by

STEIN, J.

The critical issues in this appeal concern
the proper interpretation, as well as the con-
stitutionality, of N.J.S.A. 17:28-1.4, New Jer-
sey’s so-called “deemer” statute. That stat-
ute deems New Jersey’s “verbal threshold,”
which allows automobile accident tort recov-
ery for non-economic losses only for bodily
injury of a type or degree within one of the
nine defined categories set forth in N.J.S.A.
39:6A-8a, to apply to the policies of out-of-
state residents using their automobiles in
New Jersey if their insurers are authorized
to do business in New Jersey. A secondary
issue, assuming that the deemer statute is
constitutional and applies to plaintiffs’ claim,
is whether the injuries sustained by plaintiff
Louis Whitaker satisfy the verbal threshold.

In a reported opinion, 287 N.J.Super. 370,
671 A.2d 163 (1996), the Appellate Division
agreed with the trial court that plaintiff’s
injuries did not satisfy the requirements of
the verbal threshold. Id. at 872, 671 A.2d
163. However, the Appellate Division re-
versed the trial court’s grant of summary
Jjudgment and remanded for further proceed-
ings, concluding that the language of the
deemer statute inadvertently was overbroad
and was not intended to restriet plaintiffs
right to recover for non-economic damages.
Id. at 374, 671 A.2d 163. The Appellate
Division declined to [ssaddress the constitu-
tionality of the deemer statute as applied to
plaintiff. -Id. at 873, 671 A.2d 163.

We granted the State’s and defendants’
petition for certification, and plaintiffs’ cross-
petition challenging both the constitutionality
of the deemer statute and the lower courts’
conclusion that plaintiff’s injuries did not sat-
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isfy the verbal threshold. 145 N.J. 373, 678
A.2d 714 (1996). We reverse.

I

On June 29, 1992, plaintiff stopped his
automobile behind a car making a left turn
from the eastbound lane of Route 518 in
Montgomery Township, a Somerset County
municipality. Defendant Ronald DeVilla was
driving a vehicle owned by defendant Romeo
DeVilla eastbound on Route 518. That auto-
mobile collided with the rear of plaintiffs
automobile.

Plaintiff and his wife reside in Pennsylva-
nia and are insured under a Pennsylvania
automobile insurance policy issued by Pru-
dential Property and Casualty Insurance
Company, an insurer authorized to do busi-
ness in New Jersey. Pursuant to Pennsylva-
nia law, which requires automobile insurance
companies to provide both “full tort” and
verbal threshold options, 75 Pa. Cons.Stat.
Ann. § 1705(a)(1), plaintiff elected the full
tort option in his automobile insurance policy.

As a result of the accident plaintiff experi-
enced stiffness in his shoulders, neck, and
back, causing him to miss seventeen hours of
work during the week following the accident.
He was treated initially with pain medication
and a cervical collar. On the advice of an
orthopedist plaintiff received physical thera-
py treatments from June to August of 1992.
From October 1992 to November 1993, plain-
tiff was seen regularly by Dr. Daniel Brai-
num, a chiropractor. He determined that
plaintiff's cervical range of motion was re-
stricted, and that plaintiff experienced mus-
cle spasms in the cervical, dorsal, and lumbar
regions. He concluded that plaintiff's inju-
ries were attributable to lumbosacral sprain/
strain, sacroiliac instability, cervieal myofas-
citis, and cervical hypofordosiss;s. He de-
scribed plaintiff's condition as permanent, ob-
serving that his long-term prognosis was
good with proper care. Plaintiff's last visit
with Dr. Brainum ocewrred in November
1993.

When plaintiff was deposed in August
1994, he complained of back pain after physi-
cal exertion, and back and neck stiffness
after driving for extended periods. He ac-



WHITAKER v. DeVILLA

N.J. 741

Cite as 687 A.2d 738 (N.J. 1997)

knowledgad that there were no activities that
he engaged in prior to the accident in which
he was then unable to engage, but noted that
he experienced pain and discomfort when
engaging in heavy lifting, or in other specific
activities such as waterskiing, snow skiing,
and digging holes. Plaintiff stated his inten-
tion to participate in a basketball league
beginning in October 1994.

In opposition to defendants’ motion for
summary judgment, plaintiff relied on Dr.
Brainum’s final report and on the October
1994 report of plaintiff’s experts, Drs. Wil-
liam Tevlin and David Meyers. That report,
based on an examination in September 1994,
indicated that plaintiff continued to experi-
ence tenlerness and muscle spasm in the
posterior cervical musculature and in the
lumbar area, that plaintiff has decreased
flexion in the head, decreased extension dur-
ing bending and twisting, and decreased abil-
ity to raise his legs. The report concluded
that the prognosis for plaintiff’s improvement
was limited because his injuries “are precur-
sors to progressive traumatic arthritis in the
areas injured.”

The trial court granted defendants’ motion
for summary judgment, determining that the
deemer statute applied to plaintiff’s suit and
upholding the statute’s constitutionality, cit-
ing Taylor-Segan v. Rajagopal, 275 N.J.Su-
per. 286, 645 A.2d 1272 (App.Div.1994). The
court also concluded that plaintiff had not
adequately supported a claim for relief under
the verbal threshold, observing that plaintiff
relied primarily on the report of his experts
rather than on the defermination of his treat-
ing physician, and noting that the medical
experts’ finding that plaintiff's injuries were
permanent was inadequately supported by
the record.

The Appellate Division agreed with the
trial court’s conclusion that plaintiff had
failed to satisfy the verbal threshold. ' 287
_la7N.J.Siuper. at 372, 671 A.2d 163. Never-
theless, ~he panel reversed the trial court’s
grant of summary judgment, concluding that
the langnage in the deemer statute was “in-
advertently overbroad and was not intended
to restrict the rights of persons such as the
present plaintiffs.” Id. at 374, 671 A.2d 163.
The court observed:

There is no basis shown in the present
case to distinguish between a New Jersey
resident who pays a New Jersey insurance
company for “no threshold” coverage and
an out-of-state resident who opts for sub-
stantially the same coverage with the same
insurance company.

In any event, the result would be anoma-
lous. Consider next-door neighbors living
just over the border in a contiguous state.
One pays for “no threshold” coverage with
an insurance company authorized to do
business in New Jersey, while his neighbor
obtains his insurance from a company not
so authorized, and does not pay for the
greater coverage. If the Deemer provision
is interpreted as applying to the first, he
cannot recover for non-economic damages
if he is injured in an automobile accident
oceurring here, but his neighbor, who has
not paid the greater premium can recover
non-economic loss without regard to the
verbal threshold. We can not attribute so
absurd and unnecessary an intention to
our Legislature, particularly where the
New Jersey authorized insurance company
can probably control the optional premium
for the “no threshold” coverage just as
easily as it does with a New Jersey resi-
dent.

{Ibid.]

I

The deemer statute, first enacted in 1985,
L. 1985, c. 520, § 18, and subsequently
amended in 1988, L. 1988, ¢. 119, § 1 (codi-
fied as amended at N.J.S.A. 17:28-14), pro-
vides as follows:

Any insurer authorized to transact or
transacting automobile or motor vehicle
insurance business in this State, or control-
ling or controlled by, or under common
control by, .or with, an insurer authorized
to transact or transacting insurance busi-
ness in this State, which sells a policy
providing automobile or motor vehicle lia-
bility insurance coverage, or any similar
coverage, in any other state or in any
province of Canada, shall include in each
policy eoverage to satisfy at least the liabil-
ity insurance requirements of section 1 of
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P.1L.1972, c. 197 (C. 39:6B-1) or section 3 of
P.1.1972, ¢. 70 (C. 39:6A-3), the uninsured
motorist insurance requirements of subsec-
tion a. of section 2 of P.L.1968, c. 385 (C.
17:28-1.1), and personal injury protection
benefits coverage pursuant to section 4 of
P.L.1972, c. 70 (C. 39:6A—4) or of section 19
of P.1.1983, c. 362 (C. 17:28-1.3), whenever
the automobile or motor vehicle insured
under the policy is used or operated in this
State.

Any liability insurance policy subject to
this section shall be construed as providing
the coverage required herein, and any
named insured, and any immediatesss fami-
ly member as defined in section 14.1 of
P.L.1983, c. 362 (C. 39:6A-8.1), under that
policy, shall be subject to the tort option
specified in subsection a. of section 8 of
P.L.1972, e. 70 (C. 39:6A-8).

By its terms the statute requires insurers
authorized to transact motor vehicle insur-
ance business in New Jersey to include in
motor vehicle liability policies sold in any
other state or in Canada policy coverage for
the insured vehicle such as to assure that if
that vehicle is operated in New Jersey the
policy will provide the minimum liability cov-
erage, uninsured motorist coverage, and per-
sonal injury protection coverage that the in-
surer would be obligated to provide to a New
Jersey insured. Thus, irrespective of the
minimum insurance requirements of the in-
sured’s state, the deemer statute guarantees
that if the insured’s vehicle is operated in
New Jersey the insurer will provide liability
coverage of not less than $15,000 on account
of injury to, or death of, one person in any
one accident, coverage of not less than $30,-
000 on account of injury to or death of more
than one person in any one accident, and
coverage of not less than $5000 for damage
to property in any one accident. See
N.J.S.A. 39:6B-1, 89:6A-3. In addition, the
deemeér statute guarantees the out-of-state
insured uninsured motorist coverage in the
same limits as are required for liability cov-
erage. See N.J.S.A 17:28-1.1a. Finally, the
deemer statute guarantees that out-of-state
insureds driving in New Jersey and insured
by companies authorized to transact insur-
ance business in New Jersey have available
up to $250,000 in personal injury protection
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(PIP) benefits, see N.J.S.A. 39:6A—4, irre-
spective of the comparable benefits mandat-
ed by the insured’s home state.

When the deemer statute was enacted in
1985, N.J.S.A. 39:6A-8 required New Jersey
insureds to elect one of two tort options.
Subsection (a) of that statute described the
less restrictive tort option that limited the
right of insureds to recover non-economic
losses for soft tissue bodily injuries arising
from automobile accidents to those injuries
for which the reasonable and necessary medi-
cal expenses for treatment exceeded $200.
Subsection (b) of N.J.S.A. 39:6A-8 defined
the more restrictive tort option, which re-
quired that the reasonable and necessary
medical expenses for_|sytreatment of such
soft tissue bodily injuries exceed $1500 be-
fore the right to sue for non-economic dam-
ages would accrue. See L. 1983, c. 362, § 14.
In its original form, the deemer statute pro-
vided that all policies issued to out-of-state
residents by insurers subject to the statute
would be deemed to include the more restric-
tive tort option defined in N.J.S.A. 39:6A-8b.
See L. 1985, c. 520 § 18.

Because the $200 and $1500 alternative
monetary thresholds for soft-tissue injury
suits did not succeed in containing the rising
cost of automobile insurance, see Oswin v.
Shaw, 129 N.J. 290, 296, 609 A.2d 415 (1992),
the Legislature in 1988 enacted the current
statute, L. 1988, c¢. 119, § 6 (codified at
N.J.S.A. 39:6A-8), which affords motorists
the option of electing a “verbal threshold,”
allowing recovery for non-economic losses re-
sulting only from those automobile accident
personal injuries that fit into one of nine
specified categories, N.J.S.A. 39:6A-8a. The
alternative choice is the traditional fault lia-
bility system that allows unrestricted recov-
ery of non-economic damages, an option for
which insureds pay a higher premium than
they would pay for a policy subject to the
verbal threshold. N.J.S.A. 39:6A-86. If no
election is made, the insured is deemed sub-
ject to the verbal threshold. Oswin, supra,
129 N.J. at 297, 609 A.2d 415.

The statute that authorized insureds to
choose between the full tort option and the
verbal threshold also amended the deemer
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statute. See L. 1988, c. 119, § 1 (codified at
N.JS.A. 17:28-14). That amendment pro-
vided tha; automobile insurance policies sold
to out-of-state residents by insurers autho-
rized to transact insurance business in New
Jersey would be deemed to be subject to the
verbal threshold if the automobile were oper-
ated in New Jersey. N.J.S.A. 17:28-14.

Prior to the Appellate Division decision
under review, courts confronted with chal-
lenges to the deemer statute have applied it
literally and upheld its constitutionality.
Murphy v. Allstate Ins. Co., 252 N.J.Super.
280, 599 A.2d 916 (App.Div.1991), although
not direc:ly implicating the deemer statute,
applied a1d upheld the |ssconstitutionality of
an analogous provision of the verbal thresh-
old statute then in effect. The plaintiffs, who
neither owned an automobile nor resided in
the housechold of an immediate family mem-
ber who swned an automobile, sustained mi-
nor injwies in an automobile accident in
March, 1389, Id. at 283, 599 A.2d 916. At
the time of the accident, N.J.S.A. 39:6A-8
and —8.1 provided that persons who neither
owned ar. automobile nor lived in the house-
hold of an immediate family member that
owned ore would be deemed to have elected
the verbal threshold option for purposes of
determin'ng their right to recover noneco-
nomic damages for injuries sustained in auto-
mobile accidents. See L. 1988, ¢. 119, § 6.
Plaintiffs challenged those statutory provi-
sions, alleging that they denied plaintiff equal
protection of the law because, unlike automo-
bile owners that could elect the full tort
option, plaintiffs were eligible only for the
verbal threshold option. Murphy, supra, 252
N.J.Super. at 283, 599 A.2d 916. The Law
Division held that the challenged provisions
were unconstitutional. Ibid. Reversing, the
Appellate Division concluded that the statu-
tory provisions in question were rationally
related to a comprehensive state interest:

We identify a more comprehensive state
interest. In our view the state interest
was to make no-fault PIP benefits avail-
able to all people injured in automobile
accidents without raising the general level
of automobile insurance premiums. The

Legislature attempted to accomplish this

goal by relieving insurers from having to

pay noneconomic damages to people not

seriously injured. Insureds who elect to
recover for minor injuries have to pay an
added premium for themselves and house-
hold members of their imrediate family.
PIP beneficiaries such as plaintiffs cannot
make such an election because they do not
buy automobile insurance and are not part
of the household of an immediate family
member who does. Although the Legisla-
ture probably could devise a means for
people in plaintiffs’ class to buy no-thresh-
old coverage, as a matter of administrative
convenience the Legislature instead
deemed them subject to the verbal thresh-
old.

Imperfect classifications that are part of
a reasonable legislative scheme do not vio-
late the equal protection clause.

[Id. at 285-86, 599 A.2d 916 (citation
omitted).]

In Adams v Keystone Ins. Co, 264
N.J.Super. 367, 624 A2d 1008 (App.Div.
1993), Adams, a Delaware resident, was driv-
ing his Ford van in New Jersey and sus-
tained injuries in an accident with a tractor-
trailer. Id. at 369, 624 A.2d 1008. Adams
was the named insured on the Ford’s liability
policy issued by Keystone |5 Insurance Com-
pany, an insurer authorized to transact busi-
ness in New Jersey. Ibid. Relying on the
deemer statute, Adams demanded that Key-
stone pay him PIP benefits in excess of the
$15,000 provided for in the Delaware policy.
When Keystone refused, Adams instituted
suit. Ibid. Keystone moved for summary
judgment, contending that N.J.S.A. 17:28-14
should not be construed to require Keystone
to pay additional PIP benefits to non-resi-
dent insureds, and also challenging the con-
stitutionality of the deemer statute. Id. at
370, 624 A.2d 1008. The Law Division grant-
ed Keystone’s summary judgment motion.
The Appellate Division reversed, concluding
that the plain language of the deemer statute
authorized plaintiff to receive PIP. ecoverage
up to the limits afforded to New Jersey
insureds.. Id. at 371, 624 A.2d 1008. The
Appellate Division also rejected Keystone’s
due process challenge to the validity of the
deemer statute: :
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The rationale of these cases is that a
state, like New Jersey, has a legitimate
interest in its insurance scheme. The Leg-
islature has made a policy judgment to
solve the insurance crisis, and the legisla-
tion strikes an appropriate balance. Non-
resident insureds must meet a reasonable
threshold in order to receive payment for
non-economic loss. In return, non-resi-
dents insured by companies transacting
business in New Jersey who are injured in
New Jersey receive the benefits necessary
to provide for their medical treatment. In
addition, New Jersey has an interest in
ensuring that persons injured in this state
receive prompt and proper medical care
and in assuring that the medical care facili-
ties and practitioners who provide such
care will be paid. The subject statute,
designed to lower automobile insurance
premiums while ensuring generous PIP
benefits, simply furthers the policy objec-
tive of N.J.S.A. 39:6A-1 to 35, which is
both fair and rational.

[Id. at 377-78, 624 A.2d 1008.]

Watkins v. Davis, 259 N.J.Super. 482, 614
A.2d 189 (Law Div.1992), affd, 268 N.J.Su-
per. 211, 633 A.2d 112 (App.Div.1993), was
the first case to challenge the deemer stat-
ute’s application of the verbal threshold to a
non-resident plaintiff. Id. at 485-86, 614
A2d 189. Watkins, a Pennsylvania resident,
was operating his vehicle in New Jersey and
sustained personal injuries when his vehicle
was struck in the rear by defendant’s auto-
mobile. Watkins was insured through a
Pennsylvania liability policy issued by Aetna
Life and Casualty Company, an insurer au-
thorized to transact business in New Jersey.
Id. at 486, 614 A.2d 189. When |3:»Watkins
sued to recover damages for his injuries,
defendant asserted Watking’ failure to satisfy
the verbal threshold as a separate defense.
Ibid. Watkins then moved to strike that de-
fense, asserting that the deemer statute was
unconstitutional under the Equal Protection
Clause, U.S. Const. amend. XIV, § 1, be-
cause non-residents whose insurance compa-
nies are unauthorized to transact business in
New Jersey are not subject to the verbal
threshold. Id. at 486-88, 614 A.2d 189. The
Law Division upheld the statute’s constitu-
tionality:

N.J.S.A. 17:28-1.4 not only subjects the
class in question to the “verbal threshold”
of N.J.S. A 39:6A-8.1(a), it construes the
“out-of-state” policy as providing the more
expansive coverage required under New
Jersey No-Fault Law (ie. [sic] Hability in-
surance requirements, uninsured motorist
insurance requirements, and personal inju-
ry protection benefits coverage). There is
a rational basis for imposing upon this
class the verbal threshold, even though
they do not have the opportunity to elect
the “no-threshold”, as these individuals are
receiving the benefit of a more comprehen-
sive series of benefits without regard to
fault under New Jersey law.

Plaintiff’s argument that the statute
does not affect out-of-state drivers whose
insurance companies do not transact busi-
ness in New Jersey, while accurate, does
not dictate a finding that the classification
in question is unconstitutional. While still
having the ability to pursue their noneco-
nomic losses in the New Jersey courts,
these out-of-state drivers do not receive -
the benefit of New Jersey No-Fault Law
outlined above. Moreover, imperfect clas-
sifications that are part of a reasonable
legislative scheme do not violate the equal
protection clause.

[259 N.J.Super. at 491, 614 A.2d 189.]

- Other Appellate Division panels have also
rejected constitutional challenges to the pro-
vision of the deemer statute imposing the
verbal threshold on non-resident insureds.
In Taylor v. Rorke, 219 N.J . Super. 63, 652
A.2d 207 (App.Div.), certif. denied, 141 N.J.
99, 660 A.2d 1197 (1995), the Appellate Divi-
sion rejected the out-of-state plaintiff's con-
tention that the deemer statute violated the
Privileges and Immunities Clause of the
United States Constitution, U.S. Const. art.
IV, § 2, because non-residents are denied the
opportunity to elect the full tort option af-
forded to New Jersey residents. Noting that
the right to sue for non-economic damages is
not an activity “basic to the livelihood of the
nation,” Taylor, supra, 279 N.J.Super. at T1,
652 A.2d 207, the court determined that the
constitutional challenge was meritless be-
cause the deemer |sssstatute was “closely re-
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lated to the advancement of a substantial
state interest” in containing the cost of auto-
mobile insurance. Ibid. Similarly, in Taylor-
Segan v. Rajagopal, supra, the Appellate
Division rejected an equal protection chal-
lenge to the deemer statute asserted by a
Penngylvania resident who had elected the
full tort option in her Pennsylvania automo-
bile liabil ty policy and was confronted in her
suit for non-economic damages arising out of
a New Jersey collision with a summary judg-
ment motion based on the verbal threshold.
Reversing the Law Division’s denial of defen-
dant’s summary judgment motion, the Appel-
late Division upheld the constitutionality of
the deemor statute against the assertion that
it diseriminated against out-of-state residents
insured ky companies authorized to transact
business in New Jersey: “ ‘[Ilimperfect clas-
sifications that are part of a reasonable legis-
lative scheme do not violate the equal protec-
tion clatse.” Taylor-Segan, supra, 275
N.J . Super. at 292, 645 A.2d 1272 (quoting
Waotkins, supra, 259 N.J.Super. at 491, 614
A.2d 189).

The Third Circuit Court of Appeals has
also upheld the deemer statute against an
equal prctection challenge to its constitution-
ality. In Dyszel v. Marks, 6 F.3d 116 (1993),
plaintiffs in consolidated cases contended
that the deemer statute’s automatic assign-
ment of the verbal threshold option to out-of-
state insireds solely on the basis that the
insurer is authorized to transact business in
New Jersey is not rationally related to the
statutory purpose and violates the out-of-
state insireds’ right to equal protection of
the law. Id. at 119. In the first case Rose
and Michele Dyszel, Pennsylvania residents
whose insurer was licensed to transact busi-
ness in New Jersey, were injured in a New
Jersey automobile accident. Id. at 121. Re-
lying on the deemer-statute, the defendant
moved for summary judgment contending
that the plaintiffs’ claim for damages was
barred by the verbal threshold.. Ibid. The
district ‘court sustained: the constitutionality
of the statute, and after a hearing deter-
mined that the claim of Rose Dyszel satisfied
the verbal threshold but that the claim of
Michele Dyszel for non-economic damages
was barr:d by the verbal threshold, directing
a verdict against her. Jbid. In the second

case, the district court_|ssigranted defen-
dant’s motion for summary judgment on the
ground that the personal injury claim of Dan-
iel Tumolo, a Pennsylvania resident whose
insurer transacted business in New Jersey,
was barred by the verbal threshold. Id. at
121-22. On appeal, both appellants chal-
lenged the deemer statute on equal protec-
tion grounds. Ibid.

The Third Circuit determined preliminarily
that because the statute’s application to the
appellants involved “neither a fundamental
constitutional right nor a suspect or quasi-
suspect classification, [the constitutionality of
the statute] is evaluated under the third tier
of equal protection analysis--rational basis
review.” Id. at 125. In sustaining the stat-
ute, the court first noted the benefits that the
deemer statute conferred on non-resident in-
sureds:

Under the deemer statute, residents of
other states who have insurance with com-
panies doing business in New Jersey re-
ceive significant benefits as well as certain
limitations, such as losing the cause of
action for non-economic injuries. For ex-
ample, the deemer statute ensures that
most out-of-state drivers who become in-
volved in accidents in New Jersey receive
uninsured motorist protection and $250,000
of personal injury protection. In return
for this protection, out-of-state residents
who have insurance with companies doing
business in New Jersey are required to
meet the standards of New Jersey’s verbal
threshold law in order to sue for non-
economie injuries.

[Id. at 127 (footnotes and emphasis omit-
ted).]

In addition, the court observed that a ra-
tional basis supported the legislative decision
to. apply the statute only ‘to” non-residents
whose insurers, were authorized to transact
business in New Jersey:

This ‘plan is rational. The Legislature
chose insurance companies licensed to do
business in New Jersey because New Jer-
sey has the greatest amount of control
over such companies. Since this group
includes the largest auto insurers (such as
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State Farm), the legislation can reasonably
be expected to have the desired effect.
[Ibid.]
Finally, the court concluded that the Legisla-
ture acted rationally in determining that out-
of-state residents insured by licensed New
Jersey insurers should not be allowed to
recover non-economic damages for automo-
bile accident injuries unless they satisfied the
verbal threshold:
_IsssThere is also a clear rational basis to
support the Legislature’s determination
that out-of-state residents who operate au-
tos in New Jersey should be precluded
from recovering for non-economic loss un-
less the verbal threshold is satisfied. In-
herent in the no-fault system is a statutory
right to recover damages without the need
to satisfy a threshold. The cost of such
recovery must be paid out of the auto
insurance system. Appellants, and those
who would fall into their category, are not
New Jersey insured. As such, they are
not in a position to finance the cost of non-
threshold coverage. Given this situation
and the Legislature’s desire to reduce or
contain the cost of auto insurance, the
legislative judgment was rationally consis-
tent with the purpose of the statute. Fur-
thermore, if the broadest coverage (no
threshold) was provided to persons who
did not pay for it, then the added cost to
the insurer would have to be borne by
others, namely consumers who purchase
auto insurance. The Legislature reason-
ably concluded that such a situation would
not foster reduced auto insurance premi-
ums,
[Ibid.]

II1

[1] We first address the Appellate Divi-
sion’s conclusion that the Legislature did not
intend the deemer statute to impose the ver-
bal threshold on out-of-state insureds that
paid for full tort coverage, 287 N.J.Super. at
374, 671 A.2d 163, and plaintiff’s contention
that the deemer statute as applied to him
violates the Equal Protection Clauses of the
United States and New Jersey Constitutions.
We deem pertinent to both those issues the
assertion in the amicus brief of State Farm
Indemnity Company, corroborated by corre-
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spondence from the Attorney General to the
Court, that in excess of sixty percent of all
Pennsylvania private automobile insurance
policyholders have elected the full tort op-
tion, which imposes no restrictions on their
ability to sue for non-economic damages in
Pennsylvania. That statistic strongly sug-
gests that the deemer statute would be likely
to exert a significant limiting effect on the
ability of Pennsylvania insureds to recover
non-economic damages for injuries sustained
in New Jersey automobile accidents. We
also attach substantial significance to the
Legislature’s inclusion in the statute that
enacted the verbal threshold, L. 1988, ¢. 119,
§ 6, amending N.J.S.A. 89:6A-8, of a provi-
sion amending the deemer statute to impose
the verbal threshold on all out-of-state in-
sureds whose automobile policies were issued
by insurers authorized to transact business
in New |sseJersey. Accordingly, we disagree
with the Appellate Division’s conclusion, 287
N.J.Super. at 374, 671 A.2d 163, that the
language used by the Legislature in the
deemer statute “was inadvertently overbroad
and was not intended to restrict the rights of
persons such as the present plaintiffs.” We
are convinced that the Legislature expressly
intended that the deemer statute, as amend-
ed, would impose the verbal threshold on all
out-of-state insureds that sustain automobile
accident injuries in New Jersey and whose
policies were issued by insurers authorized to
transact business in New Jersey.

[2] Nor do we consider it anomalous that
the deemer statute would not impose the
verbal threshold on non-residents insured by
carriers not authorized to transact business
in New Jersey. Those insureds, if involved
in an automobile accident in New Jersey,
would not receive the benefit of New Jersey’s
minimum mandatory liability coverage, unin-
sured motorist coverage, or personal injury
protection coverage that the deemer statute
mandates for non-residents insured through
New Jersey authorized insurers. The legis-
lative decision to impose the verbal threshold
only on the latter class of non-resident in-
sureds, in recognition of the substantial bene-
fits conferred on those insureds by the deem-
er statute, constitutes a thoroughly rational
and intelligible legislative classification.

The Legislature undoubtedly assumed that
it could not compel insurers not authorized to
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transact business in New Jersey to provide
non-resident insureds injured in New Jersey
the miniranum liability, uninsured motorist,
and personal injury protection benefits man-
dated by -he deemer statute, and absent the
ability to provide those benefits to such non-
resident insureds the Legislature may have
perceived that the imposition of the verbal
threshold would be unfair, inappropriate or
uniawful. Although we express no view con-
cerning the wisdom of that legislative judg-
ment, we are persuaded that it constitutes a
rational and understandable determination
by the Legislature to attempt to contain the
cost of aitomobile insurance premiums for
New Jersey reﬂmnts.gm Because non-resi-
dent insureds do not contribute to the costs
incurred by New Jersey insurers in defend-
ing full tort option claims, the Legislature
obviously recognized that allowing non-resi-
dents the benefit of the full tort option for
damages incurred in New Jersey accidents
inevitably would increase the liability expo-
sure of Mew Jersey insurers and generate
pressure for increased premiums. See Dysz-
el, supra, 6 F.3d at 127. The deemer statute
is a pragmatic legislative response to that
conecern,

That ecnelusion is also dispositive of plain-
tiff’s equal protection claims. Because the
decmer siatute’s application to plaintiff does
not implicate any fundamental constitutional
right or any suspect or quasi-suspect classifi-
cation, plaintiff’s constitutional challenge is
evaluated on the basis of the third tier of
equal prctection analysis, rational basis re-
view. Id. at 125; Barome v. Department of
Human Servs, 107 N.J. 355, 365-67, 526
A.2d 1055 (1987). Although equal protection
analysis under the New Jersey Constitution
““s not a mirror image of the United States
Constitution,”” id. at 368, 526 A.2d 1055
(quoting Freenberg v. Kimmelman, 99 N.J.
552, 568, 494 A.2d 294 (1985)), our equal
protection decisions have “ ‘always required a
real and substantial relationship between the

classification and the government purpose.

which it purportedly serves.”” - Ibid. (quoting

Taxpayers Assn. v. Weymouth Township, 80
N.J. 6, 43, 364 A.2d 1016 (1976), cert. denied

sub nom. Feldman v. Weymouth Township,
430 U.S. 977, 97 S.Ct. 1672, 52 L.Ed.2d 373
Qo).

(8] Whether we apply the rational basis
standard to plaintiff’s federal equal protec-

tion challenges or assess the relationship be-
tween the statutory classification and the
underlying governmental purpose in evaluat-
ing the state equal protection challenge, we
entertain no doubt that the constitutionality
of the statute must be upheld. As noted, the
Legislature’s determination to contain the
cost of New Jersey automobile insurance
premiums by imposing the verbal threshold
on non-resident insureds injured in this state
and insured by companies authorized to do
business here is obviously a rational |sssand
reasonable legislative judgment and one like-
ly to assist in accomplishing the legislative
objective. Moreover, a substantial relation-
ship obviously exists between the underlying
governmental purpose and the deemer stat-
ute’s application only to non-resident in-
sureds whose policies are issued by compa-
nies authorized to transact business in New
Jersey. Because those carriers could be
compelled to offer their non-resident in-
sureds the benefits of New Jersey’s mini-
mum liability, uninsured motorist, and per-
sonal injury protection benefit coverages, the
Legislature determined that it could appro-
priately impose the verbal threshold on those
insureds. A statute does not violate the
Equal Protection Clause merely because in
practice it may result in some inequality. If
a statutory distinction has some reasonable
basis, “a State does not violate the Equal
Protection Clause merely because the classi-
fications made by its laws are imperfect.”
Dandridge v. Williams, 397 U.S. 471, 485, 90
S.Ct. 1158, 1161, 25 L.Ed.2d 491, 501 (1970).
Because we are convinced of the reasonable-
ness of the statutory classification reflected
in the deemer statute, we hold that it does
not violate the Equal Protection Clause of
the United States or the New Jersey Consti-
tutions.

[4] Finally, we will not disturb the con-
clusion of both lower courts that plaintiff’s
medical reports’do ot offer adequate objec-
tive, credible evidence to enable plaintiff to
overcome the verbal threshold. - Although
the finding of musecle spasm by plaintiff's
medical experts may constitute an objective
medical finding, the Law Division concluded
that that finding was not sufficiently connect-
ed to one of the statutory classifications, see
N.JS.A. 89:6A-8a, to satisfy the verbal
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threshold. We agree with that conclusion.

See Oswin, supra, 129 N.J. at 820, 609 A.2d

415; Chalef v. Ryerson, 277 N.J.Super. 22,
37, 648 A.2d 1139 (App.Div.1994).

v
We reverse the judgment of the Appellate
Division.

_|sseF o reversal—Justices HANDLER,
POLLOCK, O'HERN, GARIBALDI, STEIN
and COLEMAN—S6.

Opposed—None.
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